Mr Van Hende

National Contact Point

Belgium

Paris, Oxford, 3 December 2012

Dear Mr Van Hende,

Re: Forrest Group and the Kawama Demolitions in the Democratic Republic of Congo
We are writing to inform you about the response of the affected people in Kawama to the offer that was tabled as a conclusion to the NCP facilitated mediation on 13 November 2012 in Brussels.  

The complaint concerned the demolition in November 2009 of over 500 homes, a dispensary and some business premises in Kawama in the Democratic Republic of Congo (DRC) allegedly carried out by Entreprise Générale Malta Forrest (EGMF), a subsidiary of George Forrest International (GFI) with the support of the Congolese police.  The complaint was filed in April 2012 only after it became clear that the Congolese authorities were blocking an inquiry by the prosecutor into the forced evictions and when all attempts to have a constructive dialogue with the company in the DRC and Belgium had been rebuffed.

The draft statement that was circulated at the meeting on 13 November indicated that George Forrest International, at the NCP’s request, would be willing through its charitable arm, the Fondation Rachel Forrest, to undertake some community work at Kawama.  The actions listed for possible inclusion in the Foundation’s 2013 budget were: repairing wells to provide access to drinking water; improving maternity services in Kawama; and the construction of a dispensary/pharmacy for the benefit of the village.  The NCP made clear that no individual compensation would be contemplated however reference was made to possible additional, unspecified measures that the Belgian Government might take to help the people living in Kawama.  The NGOs submitted a revised proposal suggesting two possible options, neither of which was even discussed. 

Before approaching the affected people, we sought clarification about the offer of assistance from the Belgian Government.  But the NCP was unable to give us an assurance that any additional support would be forthcoming.  Consequently the offer as presented in the draft final statement was discussed with the affected people at a meeting in Kawama held on 25 November 2012, a scanned copy of the minutes are attached.  The document was signed by representatives of the affected households.   They categorically reject the company’s claim that it enjoyed good relations with the community and insist that they have never been consulted.   If there had been good relations between the community and the company then, in their view, the demolitions would not have occurred.  They have no knowledge of the Fondation Rachel Forrest or any activities undertaken by the foundation in Kawama.  They reject the offer because it is insignificant compared to their losses and it does not address the suffering that each of the affected families has endured as a result of the demolitions. 

We would now like to convey our views about the handling of the specific instance by the Belgian NCP.   The OECD’s procedural guidance requires the NCP to act in a manner that is impartial, predictable and compatible with the principles and standards of the Guidelines.
  The NCP is also supposed to ‘make an initial assessment of whether the issues raised merit further examination and respond to the parties involved’.
  Where the issues raised merit further examination the NCP should ‘offer good offices’ to assist the parties involved resolve the issues.
  If the NCP decides that the issues raised do not merit further consideration a statement should at a minimum describe the issues raised and the reasons for the NCP’s decisions.
    

We received a prompt acknowledgement  on 25 July 2012 of the complaint from the Belgian NCP but after that the procedural guidance set out in the 2011 text of the OECD Guidelines was not observed.  At our initial meeting on 22 August 2012 the Belgian NCP offered mediation and insisted that it would not assess whether the guidelines had been breached.  You also insisted that both parties should avoid any discussion of the facts. We agreed to proceed in the hope that a humanitarian solution could be found.

Prior to starting mediation it is usual for the parties to agree terms of reference.   But in the Kawama case, there were no agreed terms of reference and the Belgian NCP, far from being neutral, took unilateral decisions about the scope of the discussions and the remedial action that might be considered.  We wrote after the first meeting between the parties to express our concern about this.  We also objected to the fact that information provided to the NCP by the company and others was not being shared with us, which placed us at a disadvantage.   We reminded the NCP that transparency is one of the core criteria of the Guidelines and NCPs are also called upon to ensure that the parties can engage in the process on fair and equitable terms by providing access to sources of information relevant to the procedure.  But the NCP did not make any response to our concerns but kept insisting that we had to present proposals that were restricted to a few priority humanitarian issues.

The commentary to the procedural guidance makes clear that ‘the NCP leadership should be such that ‘it retains the confidence of social partners and other stakeholders’.
  It also makes clear that ‘the effectiveness of the specific instances procedure depends on good faith behaviour of all parties involved’. 
  Given that the NCP had, from the outset, made explicit that it was not his intention to examine the complaint, we are troubled by the sentence to be included in draft draft final statement declaring that the NCP was not in a position to assess responsibilities on the basis of the complaint (“Sur base du dossier et le fait  que les événements sont passé en 2009, le PCN ne peut pas se prononcer sur les responsabilités."). This conclusion would only make some sense had the complaint been dealt with appropriately under the specific instance procedures.

We regret that the mediation, which was costly for the NGOs who supported the participation of their Congolese partners in the process, and drawn out, has failed.  It is disappointing that there has been no recognition on the part of the company about the impact the demolitions continue to have on the Kawama families all of whom have seen a drastic reduction in their income and quality of life.  Many families have been dispersed or are living crowded together in single rooms or temporary shelters.  Many can no longer afford to send their children to school.   It appeared that the company was not engaging in the process in good faith.  The company’s offer was vague, had no timetable, had not been costed, and crucially did not compensate those directly affected by the demolitions or individuals who had been injured and so cannot be seen as an effective remedy.    

The UN Guiding Principles on Business and Human Rights remind States of their obligation to protect against human rights abuse  by third parties, including business enterprises.  This requires taking appropriate steps to prevent, investigate, punish and redress such abuse through effective policies, regulation, and adjudication.
  At the start of the mediation Mr Van Hende, you expressed the view that the purpose of the OECD Guidelines was to help improve the image of Belgian companies, whether this has been achieved is open to question.  The OECD Guidelines are supposed to be a means of upholding responsible corporate behaviour and against that benchmark the Belgian NCP’s efforts must be judged a failure.

In view of the failure of the mediation we wish to advise you that it is our intention to raise the Kawama case publicly at the UN Forum on Business and Human Rights in Geneva on 4-5 December 2012.

Yours sincerely,
Tricia Feeney

Executive Director 

Souhayr Belhassen

President of FIDH

Enc.  PROCES VERBAL DE LA REUNION A KAWAMA  DU 25 NOVEMBRE 2012
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