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Dear Ms Reinhardt 

Complaint against Australian mining company MRC Ltd for breach of OECD Guidelines for Multinational Enterprises by mining agents in Amadiba Community, Wild Coast, South Africa.
This complaint relates to the alleged failure of Australian mining company MRC Ltd to observe standards of good practice recommended in the OECD Guidelines for Multinational Enterprises regarding disclosure, human rights, employment, environment, and combating bribery. 
This complaint is made in my professional capacity as a social worker, on behalf of the Amadiba Crisis Committee (ACC), a representative community structure formed in June 2007 under the Amadiba Tribal Authority of the Eastern Cape Province of South Africa as regards activities relating to MRC’s Xolobeni mining project in the north-eastern ‘Wild Coast’ region of the Province.
MRC Ltd is a listed public company trading on the Australian Securities Exchange representing investors in the development of two proposed mines in South Africa (the Xolobeni and Tormin Mineral Sands projects).  Mining rights for these two sites are being sought in association with South African business partners.   We allege that MRC and its business partners are complicit in human rights violations (including environmental rights) aimed at subverting legitimate opposition and concerns from local residents to MRC’s mining rights application, especially with respect to the Xolobeni Mineral Sands Project.

The Executive Chair of MRC, Mr Mark Caruso, recently stated in an announcement to shareholders that “the Company also believes that there is a change in the mindset of all interested and affected parties to genuinely assess the development potential of the world class Xolobeni Project.  Given the near term development and robust economics of Tormin and the significant latent value of Xolobeni, the company remains undervalued by any financial investment metric.” 

This complaint presents an entirely different assessment. It shows that it is the mind-sets of Mr Caruso and his fellow directors that have not changed.  It shows that after more than a decade of trying to show that the Xolobeni Mineral Sands venture meets the criteria embodied by the South African Constitution as a “justifiable social and economic development”, MRC has not only dismally failed to do so, but has also aided and abetted those who have worked to subvert the rule of law upon which such a determination would ultimately rest.  The Amadiba residents assert that for human rights to become meaningful there must be correspondence between the abstract words of the MRC directors’ espoused commitment to human rights and their concrete deeds.  As this complaint shows, that is definitely not the case.
The complaint applies to the following sections of the OECD Guidelines. 

Section II: General Policy.

Most of the General Policies have been breached by the mining company.  This complaint describes how the directors and staff of MRC have failed to meet the following General Policies:

· Clause 2 
(Human Rights) 

· Clause 3 
(Local capacity building)

· Clause 5 
(Refraining from seeking exemptions) 

· Clause 6 
(Good Corporate Governance) 

· Clause 7 
(Self-regulation and good management)

· Clause 8 
(Promoting worker compliance)

· Clause 10 
(Due-diligence)

· Clause 12 
(Mitigating and preventing adverse impacts)

· Clause 13 
(Contingent responsibilities of business partners, suppliers and sub-contractors to also apply standards) 

· Clause 14 
(Meaningful stakeholder engagement and impacts on communities)

Section III: Disclosure. 

The ACC contends that MRC has failed to “ensure that timely and accurate information is disclosed on all material matters regarding their….structure, financial situation, performance, ownership and governance” as the OECD Guidelines stipulate.  

While claiming in MRC’s company announcements a “unique empowerment arrangement” with local residents though a local equity shareholder, documentary evidence describes a contrary reality.   The vast discrepancy between the information MRC has routinely provided to their shareholders concerning attitudes of local stakeholders and the actual reality on the ground attests to a failure by MRC to have conducted a risk based due diligence with respect to their local business partners before the company became involved.  Given the opportunity to remedy and mitigate the project-related conflict, MRC has not only failed to encourage its partners to adhere to the OECD Guidelines but is complicit in further breaches of the Guidelines by entering new loan agreements with their local partners without conducting a risk-based due diligence to assess their compliance with the Guidelines or consultation with the community.  

While MRC has disclosed the share ownership structure of the parent body, the share structures of their South African subsidiaries are as opaque as they can possibly be.  The complaint will show that all four sections under the Disclosure section have been breached.

Section IV: Human Rights. 

From the perspective of the OECD, of the six clauses in the Human Rights section (Section IV), the ACC allege that MRC has not shown sincere commitment to the first five clauses.  Specifically Clause 3 obliges the company “to seek ways to prevent or mitigate adverse human rights impacts” and Clause 4 obliges companies to “have a policy commitment to respect human rights”.   

My professional intervention with the Amadiba community has since 2006 concentrated on violations of human rights as defined in the South African Constitution (Chapter 2).  Consequently this complaint pivots on the human rights history to show how MRC has breached the constitutional rights of local residents and thus ipso facto, the OECD Standards.  In my interactions to alert MRC’s Executive Chair and former CEO Mr Mark Caruso to the human rights violations that were occurring he has shown an extremely superficial and narrow understanding of human rights.   He was initially dismissive, and even contemptuous of any human rights advocacy and mediation efforts.  It was clear that he was being grossly misinformed by his local business partners.  Subsequently his attitude appeared to soften but despite opportunities offered he failed to exercise leadership appropriate to the needs of a worsening situation of conflict. 

Between 2003 and 2008 during MRC’s first attempt to secure mining rights, the South African Human Rights Commission observed that several influential people with a material stake in MRC’s mining ventures supported methods and tactics that were blatantly in violation of human rights.  The mining supporters worked to co-opt local residents to support MRC’s mining venture, and, if this tactic was unsuccessful, to then subvert opposition to it.  

Notwithstanding the complaint lodged with the SA Human Rights Commission, the mining rights were awarded in July 2008 but suspended three months later when it became evident that the rights of local residents “to an environment that is not harmful to their health and well-being, and to have their environment protected for the benefit of present and future generations” [SA Constitution, Clause 24] stood to be violated if the mining went ahead (environmental rights form an integrated part of the Bill of Rights in the South African Constitution).  The mining rights were finally revoked in May 2011 after the company failed to comply with government conditions.   The company therefore abandoned its original Mining Rights Application and recommenced a process to apply for Mineral Prospecting Rights from scratch. 

Mr Caruso’s representative in South Africa is Mr Andrew Lashbrooke. While ‘ticking the boxes’ to try to nominally comply with legislated requirement to “consult with the land owners” in order to secure mining rights, Mr Lashbroke has failed to show any sincere commitment to human rights by having failed to engage in a transparent and open communication process with the community at large.  Yet he claims to have their long term developmental interests at heart. 

The Bill of Rights of The Constitution of South Africa states that “Everyone has the right of access to … any information that is held by another person and that is required for the exercise and protection of any rights [Section 32, (1) (b)].  This complaint alleges that the Amadiba Communities’  rights to information held by MRC have been grossly infringed, notably in respect of MRC’s dealings with two private companies XolCo (Pty) Ltd and   Blue Bantry Investment (Pty) Ltd with whom MRC claims to be working for the “upliftment of the Xolobeni community through MRC’s mining projects in South Africa”. 

The Amadiba community have by an overwhelming majority repudiated XolCo’s claim to represent their common interests, and had never heard of Blue Bantry Investments (Pty) Ltd until information to this effect appeared in a company announcement on MRC’s listing on the ASX stating “MRC and Blue Bantry have concluded a number of agreements since 2006 with the objective of directly and uplifting the Xolobeni community through MRC’s mining projects in South Africa.  The Xolobeni community has an immediate need for investment and opportunity creation.” 

Mr Lashbrooke states that an AUD$ 1,6 million Loan Agreement has been entered into with BBI, claiming that “In addition to providing an immediate positive benefit to the AmaDiba Community who are the traditional land owners of and have a direct interest in MRC’s Xolobeni Mineral Sands Project, provision of the Loan also provides the Company with greater flexibility to arrange the project finance and manage Tormin on an ongoing basis.”   

The Amadiba Community are feeling used and exploited by the directors of BBI and Xolco, and had expected MRC to act in a principled manner to stop their oppressive behaviour, and show commitment to the OECD guidelines.  Instead MRC and their partners seem to regard the ancestral lands of the Amadiba as simply a servitude to be used without recognising or acknowledging that their human identity is deeply vested in the land.  The Amadiba community shall be again seeking recourse to the South African Human Rights Commission to allege that BBI and Xolco have, in addition to other rights, violated their rights under section 13 which states “no one may be subjected to slavery, servitude or forced labour”.

The OECD guidelines expect Multinational Companies to “seek ways to prevent or mitigate adverse human rights impacts that are directly linked to their business operations, products or services by a business relationship, even if they do not contribute to those impacts (clause 3.)”  

MRC has done nothing to mitigate the adverse human rights impacts of the conduct of their business partners.   On the contrary Mr Lashbrooke has misinformed the Amadiba community by stating that one of his business partners, an attorney named Mr Maxwell Boqwana (a director of BBI) is not under investigation by the Cape Law Society for alleged misconduct as an attorney whereas the Cape Law Society has confirmed that Mr Boqwana is facing a disciplinary enquiry to respond to allegations that I have made concerning his professional conduct as an attorney.   

The sixth clause in the Human Rights section of the guidelines state that enterprises shall “provide for or cooperate through legitimate processes in the remediation of adverse human rights impacts where they have identified that they have caused or contributed to these impacts”. It is up to MRC directors to now act in accordance with this commitment by ceasing and desisting.   
Section V: Employment and Industrial Relations.

This complaint alleges that MRC failed “to observe standards of employment and industrial relations not less favourable than those observed by comparable employers in the host country” [Clause 4 (a)] because had any other mining company in South Africa received evidence that was provided to MRC concerning the conduct of one of their employees, they would have convened a disciplinary enquiry.  The complaint explains what evidence was provided, and how the General Manager of MRC’s subsidiary Transworld Energy and Minerals (Pty) Ltd (TEM) failed to act on it.

Section VI: Environment.  

The Environmental Management Plan for the proposed Xolobeni mining operation was assessed by state environmental officials in 2007 to be fatally flawed because it lacked adequate measures to mitigate environmental impacts of the proposed mining.  However MRC apparently attempted to keep the report out of the public eye while blaming the media for bias in exaggerating the concerns of environmentalists.  In fact the mining rights were eventually revoked precisely because of the findings of the report.  

Again, MRC have in their new application for mineral prospecting rights continued to disregard the potential environmental impacts of their proposed mining venture, and continue to use legal technicalities and obfuscation to argue that applicable environmental legislation does not apply to their proposed mining operations. 

Section VII: Combating Bribery, Bribe Solicitation and Extortion. 

MRC’s proposed Xolobeni project mining venture self evidently depends on a costly transport infrastructure to move the mineral concentrate to a smelter for processing and export.  Information obtained from former employees of the company indicates that MRC sought as a condition of the company seeking foreign investment capital “undue pecuniary or other advantage” in negotiations with South African officials whereby state resources would have been procured in order to construct a national asset for the privileged use of MRC to in fact export non-renewable natural resources for the short term benefit of foreign investors, and at the long term cost of the Amadiba Community. 

To support the allegations this formal letter of complaint covers a document titled: 
The Anger of the AmaDiba: Why the Australian Federal Government needs to intervene in an on-going mining related conflict in South Africa between MRC Ltd and the AmaDiba Crisis Committee. 

It condenses a saga that stretches over more than a decade into sixty pages of narrative that should answer any conceivable question that the OECD National Contact Point might have, as well as tell the story for dissemination to the media, researchers, governments and of course for the amaDiba residents themselves, from all sides of the conflict.  

The renowned Nigerian storyteller and poet, explains how stories can either emancipate or emasculate the subjects of the narrative. 

“Stories are the secret reservoir of values: change the stories individuals and nations live by and tell themselves and you change the individuals and nations. If they tell themselves stories that are lies, they will suffer the future consequences of those lies. If they tell themselves stores that face their own truth they will free their histories for future flowerings.”

It is hoped that future generations might discover in the narrative, not a secret but a shared “reservoir of values”.  

No assertion or claim is made without substantiation.  Within the sixty page narrative a number of audio-visual aids are provided with hyperlinks to a public dropbox, where footage of edited television broadcasts and other audio-visual material can be downloaded. 
The following appendices back up the assertions and claims, and can be downloaded by clicking on the hyperlinks. 
	Appendix 1
	About MRC Ltd, its subsidiaries and business relationships.
https://dl.dropbox.com/u/42642722/Appendix%2001_About%20MRC.docx, 

	Appendix 2
	Umgungundlovu minutes 24 May 2012.
https://dl.dropbox.com/u/42642722/Appendix%2002_Umgungundlovu_minutes_24%20May%202012.pdf, 

	Appendix 3
	Social workers complaint to Mark Caruso, Nov 2006.
https://dl.dropbox.com/u/42642722/Appendix%2003_Complaint%20to%20MRC%20Nov%202006.pdf, 

	Appendix 4
	TEM-Brochure (produced in March 2007).
https://dl.dropbox.com/u/42642722/Appendix%2004_TEM-BROCHURE.pdf, 

	Appendix 5.
	TEM Media Release – 2 July 2007.
https://dl.dropbox.com/u/42642722/Appendix%2005_TEM%20Media%20Statement%202%20July%202007.doc, 

	Appendix 6. 
	South African Human Rights Commission report.  September 2007.
https://dl.dropbox.com/u/42642722/Appendix%2006_%20HRC%20Report%20Sept%2007.pdf, 

	Appendix 7. 
	Department of Environmental comments on Mining EIA.  December 2007.
https://dl.dropbox.com/u/42642722/Appendix%2007_%20DEAT%20report%20on%20Xolobeni%20EMP.pdf, 

	Appendix 8. 
	Social Workers report to SACC, SAHRC and Department of Mineral and Energy. November 2007.
https://dl.dropbox.com/u/42642722/Appendix%2008_Social%20Worker%20report%20to%20SACC.pdf, 

	Appendix 9. 
	Social workers letter to Directors of Amadiba Adventures.  March 2008
https://dl.dropbox.com/u/42642722/Appendix%2009_%20Soc%20Workers%20letter%20to%20Amdiba%20directors.pdf, 

	Appendix 10. 
	Social Workers report on police action at Xolobeni JSS. October 2008.
https://dl.dropbox.com/u/42642722/Appendix%2010_Soc%20Workers%20Report%20on%20police%20action.pdf, 

	Appendix 11. 
	TEM/XolCo fraudulent submission to DME. Covering letters.
https://dl.dropbox.com/u/42642722/Appendix%2011_%20TEM%20Xolco%20covering%20letters.pdf, 

	Appendix 12. 
	TEM/XolCo fraudulent submission to DME. Sample pages of false lists.
https://dl.dropbox.com/u/42642722/Appendix%2012_%20TEM%20Xolco%20rep%20sample%202.pdf, 

	Appendix 13. 
	Special Task Team Review Report. March 2010
https://dl.dropbox.com/u/42642722/Appendix%2013_holomisa%20task%20team%20report.pdf, 

	Appendix 14. 
	MRC’s response to Objections to MPR application September 2012.
https://dl.dropbox.com/u/42642722/Appendix%2014_TEMR%20rebuttal%20of%20objections.pdf, 

	Appendix 15. 
	Letter from Cape Law Society. Nov 2012.
https://dl.dropbox.com/u/42642722/Appendix%2015_Cape%20Law%20Soc_Boqwana.pdf, 


The ACC contends that the information provided makes a compelling case to show that MRC has breached several sections of the Guidelines and we request that the Australian NCP accepts this case and notifies MRC that the AmaDiba residents regard MRC’s conduct to be in complete  violation of the OECD guidelines, and that the only outcome that the Amadiba community is willing to consider is that MRC withdraws its mining rights application. 
Further, the ACC requests that the Australian NCP:

1. Read and assess the detailed record of documentation and views the video material provided and accept this case as a specific instance;

2. Undertake a fact-finding visit to South Africa to meet with impacted communities, including the ACC as a legitimate local community representative body;

3. Make an assessment of the complaints against MRC, its subsidiaries and its South African business partners as to whether the evidence contained therein substantiates the ACC’s assertion that, despite an espoused commitment to international principles and standards of good practice, the burden of evidence shows that the company and its partners are in breach of the OECD Guidelines and will continue to be so for as long as they continue to conduct themselves in the manner that this complaint describes; 

4. Directly engage MRC Directors that affords the ACC the opportunity to confront MRC Directors and staff with the complaints as outlined in this documentation;
5. Make public, including advising to the Australian Securities Exchange, the outcome of the specific instance, including the details of the complaint, your assessment of the case and breaches,  and MRC’s response;

The narrative provides an exhaustive account of previous efforts at mediation, shows that these have been unsuccessful and explains why.  The conflict has been in the public domain for far too long for the normal provision for confidentiality (as explained in the Procedural Guidance section of the Guidelines) to apply, and accordingly the complainants in this specific instance are agreeable that all written and recorded information supplied in support of this complaint is open for sharing with interested parties from the outset.   
Moreover, the facts and arguments have been presented in a transparent and meaningful manner, with due consideration having been given to the rights of all parties.  

Notwithstanding the complainants desire for total transparency, the complainants will in good faith accord due sensitivity to any information that warrants a measure of confidentiality. 
Please provide a written confirmation of receipt of this complaint.  
[image: image1.jpg]


Yours sincerely, [image: image2.png]



John G. I Clarke, 
on behalf of the Amadiba Crisis Committee
Practice number 10-12111

Member of the South African Association of Social Workers in Private Practice

Member of the South African Freelancers Association
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