OT Watch’s Response: Summary of Initial Assessment of Request for Review Oyu Tolgoi Mining Project February 2011
1. OT Watch would like to express its disappointment with the Canadian NCP’s proposed closure of the specific instance concerning the Oyu Tolgoi mine, jointly operated by Ivananhoe Mines, Rio Tinto and the Government of Mongolia.  The reason for closure appears to be that the issues raised in the specific instance are ‘complex’.  We do not accept that it is beyond the scope of the Canadian Government to assess whether the proven water resources available to the mine are sufficient for the mine’s life span and production levels.  By making such an assessment the Canadian NCP could have provided invaluable assistance to the Government of Mongolia, which lacks the necessary expertise.  The Canadian NCP could have used the opportunity to make recommendations to help ensure that the Oyu Tolgoi mine is developed without causing irreparable environmental damage to the South Gobi desert and destruction of the livelihoods of local communities.  This it has failed to do.  The Canadian NCP might have followed the example of other NCPs.  In the Vedanta case, for example, the UK NCP’s recommendation about a bauxite mine in Orissa was subsequently acted upon by the Indian Ministry of the Environment.
2. OT Watch reiterates its concerns regarding the availability of water and the requirement for "an appropriate" environmental impact assessment (EIA) over the full mine life of the project, which would conform to international standards.  We have a number of concerns about the fairness and transparency of the NCP’s handling of the case.  The Canadian NCP states (paragraph 9) that the EIAs are all in conformity with Mongolian law and international standards yet  this disregards the key problem that the Investment Agreement obtained by Ivanhoe Mines and Rio Tinto grant them waivers from existing Mongolian laws and procedures.  OT Watch has a number of concerns about the draft and the NCP’s handling of the case.  
3. The complaint was held in the initial assessment phase for eight months almost three times longer than the period recommended by the Investment Committee for deciding on admissibility.  OT Watch supplied additional materials in response to demands by the NCP. But it is clear that the NCP, without acknowledging this, moved beyond an initial assessment (which is supposed to involve a rapid decision on whether the issues raised in the complaint are material and relevant to the Guidelines) and had already started to examine the facts.  An objection to this departure from the agreed procedures was conveyed to the NCP in an email dated 15 October 2010 from Catherine Coumans on OT Watch’s behalf.
4. In paragraph 11 of the summary, the NCP states that the company’s environmental assessments are “complete and of a high quality”. This finding seems to support our contention that the NCP elided the initial assessment phase with an examination of the facts, which should only happen once a case has been accepted.   But we take issue with this finding.  The NCP only cites a favourable reference to the EIAs contained in a 2009 World Bank report (paragraph 12) but make no reference to other less favorable comments by other informed sources about the mine and water resources.  A more recent World Bank environmental study of the region concluded that ”Development that overcomes one constraint—water supply for mining, for example—will ultimately be unsustainable if the limits of water resources available for public supply and livestock are exceeded as a result of mining-induced population growth. Water supply could thus become a limit to growth in the South Gobi Region and some planners would advocate that such a limit be observed in reviewing proposals for future development”.

5. By artificially maintaining the complaint at the initial assessment phase, OT Watch has in effect been denied the opportunity of presenting in greater detail evidence why Ivanhoe Mines’ environmental assessments (though copious) are incomplete and not in conformity with Mongolian law and recognized international standards.   We note, for example, the absence of any reference in the draft to the company’s failure to comply with the recommendations of Mongolian expert bodies.   OT Watch informed the NCP in its documentation that the Mongolian Minerals Technical Council called for additional studies to be made including a detailed EIA of water use and an ecological impact assessment of transportation and road construction in the project area.  Ivanhoe Mines failed to carry out these studies.  
6. Furthermore, OT Watch maintains that neither Ivanhoe Mines nor Rio Tinto has been able to demonstrate the availability and access to water resources to support this mega-project.  The NCP statement omits any reference to the fact that the Oyu Tolgoi mine with an expected life cycle of 30-60 years and located in a sensitive ecosystem such as the Gobi Desert, is being developed even though there is only 25 years of water resource available for production.  This would appear to be a clear breach of Chapter V, Article (3) of the OECD Guidelines which calls on companies to "Assess, and address in decision-making, the foreseeable environmental, health, and safety-related impacts associated with the processes, goods and services of the enterprise over their full life cycle” (our emphasis).  
7. The NCP statement makes no reference to the fact that Ivanhoe Mines’ own Technical and Economic Feasibility Study (TEFS) concedes that there are no proven water resources in the South Gobi Desert able to carry forward this project as currently planned. The TEFS states that for production capacity of 110,000/day Oyu Tolgoi will need to pump water at 627.5 liters per second, while bringing it up to 150,000 tons/day (IMMI’s preferred capacity) will require to pump water at 856 l/sec rate. The Project’s total requirement, including infrastructure and social needs, is 3,801 l/sec.  

8. The NCP makes no reference to the company’s diversion of the Umdai River, the most significant hydrological feature of the Oyu Tolgoi project area. The river must be diverted to prevent the mining hazard represented by water inflows to the pit and to ensure continued supply to downstream users.   Yet there is no discussion in the EIA of the diversion of this key surface water source, nor of its likely impact.

9. Such omissions and selective quotes in the final statement indicate that the NCP has taken a one-sided approach to the complaint that has placed the interests of international mining companies above the concerns and fundamental rights of local communities in Mongolia.  At the time the complaint was under the NCP’s consideration, the companies were actively seeking international finance for the project.  Any adverse comment, even presumably a decision to allow the case to proceed, would have been  unwelcome
10.  The NCP concludes (in paragraph  12) that  the case should be closed because “It is not practical or realistic to expect these extensive and complex matters that involve many parties and entities to be adequately addressed or resolved by dialogue between NGOs and companies on a case-by-case basis”.   But then in the next paragraph the NCP observes that it “firmly believes that the successful resolution of issues necessitates the adoption on both sides of a willingness to communicate and to work together”.
11. OT Watch was of course willing to enter into dialogue with Rio Tinto and Ivanhoe Mines and wanted to do so under the auspices of the NCP, which is why we filed the case in the first place.  Nothing has been said in the statement about the hostile and aggressive tone of Ivanhoe’s responses.  Mongolian NGOs have little experience in dealing with multinational corporations and that is why we turned, to the Canadian NCP to provide a proper forum so that a civilized discussion on these issues could take place. But the Canadian NCP has denied us that opportunity.   For the sake of fairness, we hope that our comments will be incorporated into the final statement.  If the Canadian NCP declines to do so, then we withhold our permission for the statement to be made public.
� South Gobi Regional Environmental Assessment, Executive Summary, World Bank, January 2010
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