 TUAC Concerns regarding Mexican NCP Procedure 

TUAC is concerned that the Mexican NCP does not appear to have followed the procedures of the OECD Guidelines on a number of counts. These include: 

1.Publication of procedures: there are no published procedures on the web site of the Mexican NCP. As far as TUAC is aware, no procedures were made available to the parties so the process was neither transparent nor predictable, as required under the rules of the Guidelines; 

2.High thresh-hold for accepting the case: the NCP appears to have applied a high threshold for accepting the case finding the issues raised to be ‘material’ but ‘not proven’. This is of considerable concern for TUAC as the role of the NCP when handling a specific instance is to “facilitate access to consensual and non-adversarial means, such a conciliation or mediation, to assist the parties in dealing with the issues”. TUAC considers that it is against both the letter and the spirit of the Guidelines to apply such a high threshold in the initial assessment stage; 

3.Evidence of bias: TUAC is concerned that throughout the Mexican NCP’s initial assessment there is a tendency to dismiss the facts as presented as not justifying further examination under the Guidelines on the basis of statements by government departments, even though these statements do not themselves provide grounds for such dismissal. In addition to establishing too high a bar in the initial assessment phase, TUAC is concerned that the Mexican NCP’s initial assessment does not appear to respect the principle of impartiality, one of the core criteria underpinning the NCP complaints mechanism: 

» With respect to the termination of employees without cause. “It is difficult to identify and determine whether Excellon de Mexico actually terminated employees without cause” (Page 4) 
» “It is difficult for the Ministry to provide further elements… since the matters and evidence provided by the complainants do not prove any violation to the LEMS (Guidelines); (Page 4) 
» “In connection with the alleged water pollution, on October 26, 2012 ProDESC submitted to this NCP a copy of results or technical tests performed in 2010 and 2011, which are not conclusive or updated and are not official” (Page 7).

4. Suitability of issues for mediation: the NCP concludes that “many of the issues presented pertain to public policy matters that are not subject to mediation and could hardly be resolved in such a body as the NCP”. TUAC notes that the report of the Canadian Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor on the Excellon case reached precisely the opposite conclusion: “it is the Counsellor’s view that this request had every reason to quickly proceed to structured dialogue as it could have been expected to deliver value for all parties” (Page 20). At the OECD a key outcome of the 2011 Update of the Guidelines was the consensus among adhering countries that the primary role of the NCPs is to provide a forum for conciliation or mediation. Governments agreed that the strength of this ‘problem-solving approach’ is that it brings parties together to find a forward-looking solution, rather than having to conduct in-depth investigations to establish the facts in often complex, technical matters. Given that this is the primary role of NCPs, TUAC is gravely concerned about the Mexican NCP’s finding that these issues were not ripe for mediation. 

5. Excellon’s refusal to participate in mediation: the Mexican NCP takes into account Excellon’s refusal to come to mediation in its initial assessment: “In this respect, Excellon communicated its decision not to participate by virtue of the absence of good faith by the claimants noted by the company, in the light of several recent actions and the results of other negotiations” (page 9). While this was neither the sole nor main reason for rejecting the case, nonetheless, TUAC considers that the willingness of the company to participate in mediation is not relevant to the initial assessment phase. Otherwise any and all eligible cases under the Guidelines could be rejected on the grounds that the company refuses to participate in mediation. 

6. Lack of transparency: there is no information on the Excellon case on the Mexican NCP’s web site and no publication of the NCP’s Final Statement, as required under the 2011 Guidelines. 

7. Lack of cooperation with the Canadian NCP: under the Guidelines the host country NCP is supposed to cooperate with the home country NCP in its handling of cases: “[T]he NCP of the host country should consult with the NCP of the home country in its efforts to assist the parties in resolving the issues” (paragraph 23 of the Commentary on the Procedural Guidance). To the best of TUAC’s knowledge, no such cooperation occurred. 

Conflicts with the Grievance Mechanism of the Home Country - Canada 

The Canadian Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor carried out a fact-finding mission to La Platosa in 2011. In contrast to the Mexican NCP, the Counsellor found that: “the request before the Office was a good faith, bona fide request by core Excellon constituencies for a mediated dialogue under the auspices of the Office to discuss a wide range of concerns and issues”; that “Excellon’s decision to withdraw prior to dialogue represents a significant missed opportunity to build a deeper understanding of the issues and enhance reputation and risk management”; and that “[G]iven Excellon’s prior public commitments to the dialogue, requesters believe Excellon’s actions demonstrate bad faith”. 

TUAC is gravely concerned that a complaint that has already been accepted as being appropriate for mediated dialogue under a non-judicial grievance mechanism of the home country should then be rejected under the OECD Guidelines by the NCP of the host country. This provides a strong indication of the lack of consultation between the host and the home NCP. It also raises fundamental questions over the fairness and predictability of the NCP process. 

